RESOLUTION NO. 2000- QJ

A RESOLUTION OF THE BOARD OF COUNTY COMMISSIONERS OF ST.
JOHNS COUNTY, FLORIDA, APPROVING THE TERMS OF A LICENSE
AGREEMENT AUTHORIZING USE OF A CERTAIN PUBLIC RIGHT-OF-
WAY OF OLD DIXIE HIGHWAY.

WHEREAS, Fred A. Brinkoff and Marianne B. Brinkoff have requested a license
authorizing use of a certain public right-of-way for a sign that has existed approximately
fifteen years located in front of 1333 Old Dixie Highway; and

WHEREAS, the County has determined the licensed area is not presently
necessary for exclusive County or public purposes and has agreed to grant the Brinkoffs
temporary use of said right-of-way as set forth in License Agreement attached hereto as
Exhibit “A”, incorporated by reference and made a part hereof.

NOW, THEREFORE BE IT RESOLVYED BY THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA, as follows:

Section 1. The Board hereby approves the terms of the License Agreement and
authorizes the County Administrator to execute said Agreement.

Section 2. The Clerk is instructed to record the original License Agreement in the
Official Records of St. Johns County, Florida, and mail executed copies of this
Resolution and the Agreement to Mr. and Mrs. Brinkoff..

PASSED AND ADOPTED, this |3 day of AFE" |, 2000.

BOARD OF COUNTY COMMISSIONERS
ST. JOHNS COUNTY, FLORIDA.

By: QMZ, M

Jame& E. Bryant, Chdirman

ATTEST: Cheryl Strickland, Clerk

Deputy Clerk



AL
Exhibit "A" to Resolution \LQJ\ ston VR
LICENSE AGREEMENT

THIS LICENSE AGREEMENT, made and executed this day of

, 2000, by and between ST. JOHNS COUNTY, FLORIDA, a poilitical
subdivision of the State of Fiorida, by and through its Board of County Commissioners,
whose address is 4020 Lewis Speedway, St. Augustine, Florida 32095, hereinafter
referred 1o as the County, and Fred A. Brinkhoff, Jr. and Marianne B. Brinkhoff,
hereinafter referred to as the Licensee.

WHEREAS, the Licensee has requested this License authorizing use of a certain
public right of way of Old Dixie Highway for sign existing approximately fifteen years,
and

WHEREAS, a portion of Old Dixie Highway being a 100 fool right of way is
located in front of 1333 Old Dixie Highway, and

WHEREAS, County has determined the licensed area is not presently
necessary for exclusive county or pubiic purposes, and

WHEREAS, in consideration of the respective agreements of the parties herein
contained, the County, does hereby license, without warranty, to the Licensee, the
temporary use of the right of way for sign location, more fully shown on attached Exhibit
"A"; by reference incorporated and made a party hereof, hereinafter the “Premises”.

1. To use above described Premises for a term of ten (10) years,
commencing on the first day of February, 2000, the Licensee
paying therefore a rental of $10.00 per year, payable annually,
commencing February 1, 2000.

2. Although the Licensee may enter and use the subject Premises for
an existing sign, the Licensee shall not be in possession of the
Premises. The County shall possess and otherwise control all
aspects of use of the Premises. The license shall be non exclusive
and Licensee will allow the continuance of any use or access by the
general public and the County which have become customary on
the Premises. Moreover, Licensee agrees to allow the County to
grant any easement it deems appropriate during the period of this
license that burdens the same Premises, so long as such easement
does not substantially prevent Licensee's intended use of the
Premises for more than thirty (30) confinuous days.

/|I; ! Licensee agrees to release the County from all liability and hold the
County harmless for any and all zoning, building, use or other

Petagm B
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governmental restrictions which may frustrate the intention of this /b
license

. .
‘ ha/ /%”w
Licensee shall have the right te assign this license, withedt written®

consent of the County, provided any assignment shaill fully bind
Assignee as a successor Licensee...

Licensee shall restore the Premises to its original condition upon
destruction or termination or expiration of this license, or any
renewals, thereof.

The Licensee shall make no improvement to the subject Premises,
except routine maintenance and sign copy charges as may be
required. The Licensee shall make no improvements to, or
maintain the property, or rely on the use of this Premises in any
way which would make this License irrevocable.

The Licensee shall not be permitted to make or suffer any waste or
unlawful, improper or offensive use of Premises.

The County and its agents, servants and employees shall have an
hereby reserve their right and privilege, all reasonable times during
the term of Lhis license, to enter said Premises, to examine and
inspect the same. The Licensee shall not cause or permit any use
of the licenses Premises for other than those uses specifically
provided for in this license.

The Licensee, in consideration for the use of the Premises and the
rate of payment herein provided for, does hereby release and
discharge and further will indemnify and save harmless the County
from any and all claims for personal injuries or property damages
during the existence of this license, arising in any manner by virtue -
of the use or occupancy of such premises by the Licenses, that the
Licensee does hereby further agree to indemnify and save
harmless the County from liability for damage, injury or death to any
person or persons arising out of the use of said property, or from
the lack of keeping same in good repair and order, or from the
negligent operation of same, or for any other cause for any nature
whatsoever, provided such damage, injury or death is not due to
County's own negligence.

The Licensee's sign shall conform to and comply with all laws,
orders and regulations of the federal, state, county and municipal
governments and all of their departments and bureaus. Licensee
shall pay all public utility service bills as the same shall be incurred
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12,

14,

and become due in connection with the sign during the term of this
license, except as above stated.

If the Licensee shall fail to pay to County the license rental or any
part thereof herein specified, and the same shall remain unpaid for
sixty (60) days, or if Licensee shall fail to comply with or abide by
any of the other provisions or stipulalions in this license on its part,
and such default continues for sixty (60) days, the County may, at
its option, exercise any one or more of the following remedies:

a. County may declare immediately due and payable the
whole rent remaining unpaid for the entire term
covered by this license, and the same shall thereupon
become immediately due and payable, anything
herein to the contrary notwithstanding.

b. County may terminate this license and terminate the
Licensee's use of said Premises.

‘The waiver of County of any such breach hereof on the part of the

Licensee, or the indulgence by County as to the payment or time of
payment of any installment of rent, or any time or from time to time
shall not be deemed , held or construed as a waiver of any
subsequent breach, or imply any further indulgence.

t either party shall be required to resort lo legal action to
enforce or Xiterpret this agreement, the prevailing party shall be

Notwithstanding any other provision of this license, the licensee
hereby releases any rights it has in regards to the coupling of this
license with an interest, thus hereby allowing the County to revoke
this license on sixty (60 ) days written notice to the Licensee, for
any reason whatsoever, without further liability between the parties
except as expressly and specifically provided for in this license.
Upon such revocation the County shall repay to the Licensee all
unused prorated portions of that year's license fee previously paid
by its Licensee. The reasons for such cancellation may include, but
are not limited 1o, increased public demand for use of the subject
parking and/or disaster relief use of the space. Upon such
revocation, Licensee shall remove said sign and support structures
within said sixty day period, and
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15.  Licensee reserves the right to terminale this license by giving the
County a sixty {(60) day notice in writing.

16.  The execution of this License Agreement shall not constitute a

waiver by either party hereto of any right or claim of right to the
subject lands or to use the subject lands.

MADE AND EXECUTED in duplicate ihe day and year first above wrilten.

BOARD OF COUNTY COMMISSIONERS,
ST. JOHNS COUNTY, FLORIDA

Witness
As to Board of County Commissioners
BY:

ATTEST: CHERYL STRICKLAND, CLERK

BY:
Deputy Clerk

_U;,Qotwf%ﬁ

Fred A. Brinkhoff, Jr

Mananne { Bnnkhoff

As to Marianne B. Bnnkhoff

Paged
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L] —-
-—. LY

& PRy .
—4 .
.%%Al
¢

Q o~
\l.ﬂ\ﬂ.l.*l,ﬂhpmv. ?m . .\\.u
FYLYEY M.N . .4/.
LA
Y m.hﬂp_ J ¥ Y
R T A T I Bl o o L
D ) .. ’ .Nll+n.-m l..la.lﬁ.&ttnﬂ.\.__.. - ¢ EA

MAP SHOWING SURVEY OF

, E-.E—.iguiﬂ!.bpaio.g-sig—.
_.‘ﬂ.’!irgﬁgngsa-o.igoﬁnﬂﬁv
_!hdgélaibhg:ﬁiun.;utu.
EEEHH—..EE-E..

CERTIFIED TO: FRED HRINKECFF

. Fousn
- 1 -/ b\DQ.ﬂIMM.HH.inI.l
41,6

A % oo oIME __#hEnwsy

o“..._...n_ﬁ'!!;

S tin I ETmmamy -l “...-...n!-ﬂ.:i T

B LD T Rl b o - S wowe [3c DO mmener TS

Lo — BENVEYOR'S DIOIMNCARON Mam | Itmlg .M.'. PONT OF O Fmﬂ\pﬂulgggggll (]

HOTCR
T AT e T T

ly temrived e appners = in lane

= This pregy gl wald wlisind Ba

oy oo Sabl cspmeed. Ound ar

of mis ey n »

prolagionl shitks bosd o e slefing

e ol B N G ey wed prepared

I505 U 1 SOUTH., SUNTE #3

ST. AUGISTINE, FLORIDA 32086
ﬁ i —-ﬂthn...l_unﬂ FaX 904—707-2040

FOR/DEVIND AND ASSOCIATES LH, 6073



UPCHURCH, BAILEY AND UPCHURCH,
ATTORNEYS AT LAW
ESTABLISHED 1925

780 NORTH PONCE De LEON BOULEVARD

SAINT AUGUSTINE
JOHN D. BAILEY, JR. _

FRANK D. UPCHURCH, IlI PLEASE REPLY TQ

TRACY WILSON UPCHURCH FOST OFFIGE DRAWER 3007
SIDNEY F. ANSBACHER SAINT AUGUSTINE, FLORIDA 32085-3007
KATHERINE GAERTNER JONES

MICHAEL A. SIRAGUSA TELEPHONE {904) 829-9066
STEPHEN A. FAUSTINI FAX (90Q4) 825-a862

April 11, 2000

Daniel G. Bosanko, Esquire

Assistant County Attorney

St. Johns County Administration Building
Post Office Drawer 349

St. Augustine, Florida 32085-0349

\/‘-G—\ 5lon =

P. A,

HAMILTON D. UPCHURCH

FRANK D, UPCHURCH. JR.
QF COUNSEL

FRANK D. UPCHURCH
{IBS4-1986)

Re:  Pole Sign at 1333 Old Dixie Highway (Lots 8, 9, and 10)

Qur File No. 7-99-364

Dear Dan:

Enclosed is my letter to the County Commission in support of the license
agreement between the County and Mr. and Mrs. Brinkhoff which you and I discussed on

the telephone last week.

With reference to your question about paragraph 3 of page 1, [ find the following
was deleted in the final draft “other governmental restrictions which may frustrate the
intention of this license”. This is on your or the real estate department’s computer. Please

redo and substitute on the two signed copies in the County’s file.

4 ‘Sincgrely yours,

Wil

ton D. Upchurch

HDU/nam
Enclosure



UrPCcHURCH, BAILEY AND UPCHURCH,

ATTORNEYS AT LAW
ESTABLISHED 1925

780 NORTH PONCE De LEON BOULEYARD
SAINT aAUGUSTINE

JOHN D. BAILEY, JR.

FRANK D. UPCHURCH, 1l PLEASE REPLY TO

TRACY WILSON UPCHURCH POST OFFIGE DRAWER 2007
SIDNEY F. ANSBACHER SAINT AUGUSTINE, FLORIDA 32085-3007
KATHERINE GAERTNER JONES

MICHAEL A. SIRAGUSA TELEPHONE (904d) 829-2066
STEPHEN A. FAUSTINI FAX [90a) B25-4862

April 11,2000
BY HAND DELIVERY

Board of County Commissioners

St. Johns County

St. Johns County Administration Building
St. Augustine, Florida 32095

-\\[ N 5 e~ Ql

P. A.

HAMILTON D. UPCHURCH

FRANK D. UPCHURCH, JR.
OF COUNSEL

FRANK D. UPCHURCH
(1a9a-1986)

Re:  Pole Sign at 1333 Old Dixie Highway (Lots 8, 9, and 10)

Qur File No. 7-99-364

Dear Lady and Gentlemen:

[ have been requested by your legal department to set forth in this letter the position
of Mr. and Mrs. Brinkhoff with reference to the license agreement that is before you for
approval. This agreement was prepared by your staff and legal department with input from

me. It has now been agreed to and signed by Mr. and Mrs. Brinkhoff.

During 1999, Mr. and Mrs. Brinkhoff were cited by the Code Enforcement Board
for a set back violation and they retained me as counsel. I made an effort to collect the
facts of the controversy and researched what I deemed to be appropriate law. From my

understanding of the facts, I believe the following to be accurate:

l. Mr. Brinkhoff inherited the subject property approximately fifteen years
ago. Before this time his father had operated a gasoline and auto repair
business for many years on one of the three subject lots.

2. Approximately fourteen years ago Mr. Brinkhoff raised the old building on
Lot 8 and constructed a ten unit commercial strip center on the subject

property (Lots 8, 9 and 10).

3. The various businesses in the strip center are identified by one sign in front
of the property on Old Dixie Highway which serves to identify each

tenant’s business.



Board of County Commissioners

April 11, 2000
Page Two

The original sign deteriorated after fourteen years in place, thus requiring
replacement in 1999.

Mr. BrinkhofT retained a commercial sign contractor 1.e. Glenn A. Maurer,
Sr., d/b/a Signs That Say Hello, license number ST3875, who applied on
January 26, 1999 (application number 190779) to the appropriate county
officer for building permit to construct and install a replacement sign.

Plans and specifications for the new sign showing its location were
approved and construction permitted by the County.

During construction a county inspector was on sttc and measured the hole
that had been dug for placement of the poles and concrete and same was
likewise approved.

Construction of the sign was concluded 1 1999.
There are some fourteen business location signs or other development in

this immediate area of Old Dixie Highway that purport to encroach over the
right of way line.

It was our plan to contest the code enforcement citation on the following several

grounds:

a.

In view of the foregoing facts as applied to Florida law, it was our opinion
that St. Johns County would be estopped to deny applicant’s sign location
and should permit the subject sign to remain as and where constructed.
Florida law holds that the doctrine of estoppel may be effectively applied
against the State under exceptional circumstances upon showing the
following elements:

1) A representation as to a material fact that is contrary to a later
asserted position.

-

i) The County approved the application and inspected the site.

iii)  Applicant, BrinkhofT, and his duly licensed contractor relied on the
County’s representation i.e. sign permitted and site mspected.



Board of County Commissioners
April 11,2000
Page Three

1v) A change in position detrimental to the applicant was caused by the
representation of the County and reliance thereon by the applicant.
Applicant relied on his issued permit and subsequent site inspection
and proceeded to have the sign constructed as located on the
application at substantial expense.

In addition, it was our intention to raise another defense being that the center line
of the then existing Old Dixie Highway could not now be determined. Although, I did not
personally make the inquiry, I understand that maps and surveys to establish this centerline
are no longer available through the Department of Transportation.

When it appeared to the County attorney’s office and the County’s real estate
department that this right of way issue not only involved the Brinkhoffs but would involve
a number of other property owners and should the County insist on their right of way and
required set backs in this area it would result in substantial litigation and the resulting
expense thereof. In order to avoid court action the parties negotiated the license agreement
before you at this time. This document has been mutually agreed between by your counsel
and real estate department, as well as the undersigned as counsel for Mr. and Mrs.
Brinkhoff.

In my judgment this is a unique situation and will not establish a precedent should
other set back encroachment issues be raised in other parts of the county. Your favorable
action on the proposed license agreement is respectfully requested.

Sincerely yours,

7 4

5 1 :"4 ’ I . .
i, *j‘/\/’ ]3 Elpi e {/

Hamilton D} Upchurch

HDU/nam
Xc: Mr. and Mrs. Fred Brinkhoff, Jr.
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LICENSE AGREEMENT

THIS LICENSE AGREEMENT, made and executed this day of , 2000,
by and between ST. JOHNS COUNTY, FLORIDA, a political subdivision of the State of
Florida, by and through its Board of County Commissioners, whose address is 4020 Lew1s
Speedway, St. Augustine, Florida 32095, hereinafter referred to as the "County”, and Fred A.
Brinkhoff, Jr. and Marianne B. Brinkhoff, hereinafter referred to as the “Licensee™.

WHEREAS, the Licensee has requested this License authorizing use of a certain public
right of way of Old Dixie Highway for sign existing approximately fifieen years, and

WHEREAS, a portion of Old Dixie Highway being a 100 foot right of way is located in
front of 1333 Old Dixie Highway, and

WHEREAS, in consideration of the respective agreements of the parties herein
contained, the County, does hereby license, without warranty, to the Licensee, the temporary use
of the right of way for sign location, more fully shown on attached Exhibit A, by reference
incorporated and made a party hereof, hereinafter the “Premises”.

1. To use above described Premises for term of ten (10) years, commencing on the
first day of February, 2000, the Licensee paying therefore a rental of $10.00 per
year, payable annually, commencing February 1, 2000.

2. Although the Licensee may enter and use the subject Premises for an existing
sign, the Licensee shall not be in possession of the Premises. The County shall
possess and otherwise control all aspects of use of the Premises. The license shall
be non-exclusive and Licensee will allow the continuance of any use or access by
the general public and the County which have become customary on the Premises.
Moreover, Licensee agrees to allow the County to grant any easement it deems
appropriate during the period of this license that burdens the same Premises, so
long as such easement does not substantially prevent Licensec” intended use of
the Premises for more than thirty (30) continuous days.

3. Licensee shall have the right to assign this license, with written consent of the
County (which consent shall not be unreasonably denied), provided any
assignment shall fully bind Assignee as a successor Licensee.

4. Licensee shall restore the Premises to its original condition upon destruction or
termination or expiration of this license, or any renewals, thereof.



10.

The Licensee shall make no improvement to the subject Premises, except routine
maintenance and sign copy charges as may be required. The Licensee shall make
no improvements to, or maintain the property, or rely on the use of this Premises
in any way which would make this License irrevocable.

The Licensee shall not be permitted to make or suffer any waste or unlawful,
improper or offensive use of Premises.

The County and its agents, servants, and employees shall have and hereby reserve
their right and privilege, all reasonable times during the term of this license, to
enter said Premises, to examine and inspect the same. The Licensee shall not
cause or permit any use of the Premises for other than those uses specifically
provided for in this license.

The Licensee, in consideration for the use of the Premises and the rate of payment
herein provided for, does hereby release and discharge and further will indemnify
and save harmless the County from any and all claims for personal injuries or
property damages during the existence of this license, arising in any manner by
virtue of the use or occupancy of such premises by the Licensee, that the Licensee
does hereby further agree to indemnify and save harmless the County from
liability for damage, injury or death to any person or persons ansing out of the use
of said property, or from the lack of keeping same in good repair and order, or
from the negligent operation of same, or for any other causc for any nature
whatsoever, provided such damage, injury or death is not due to County’s own
negligence.

The Licensee’s sign shall conform to and comply with all laws, orders and
regulations of the federal, state, county and municipal governments and all of
their departments and bureaus. Licensee shall pay all public utility service bills as
the same shall be incurred and become due in connection with the sign during the
term of this license, except as above stated.

If the Licensee shall fail to pay to County the license rental or any part thereof
herein specified, and the same shall remain unpaid for sixty (60) days, or if
Licensee shall fail to comply with or abide by any of the other provisions or
stipulations in this license on its part, and such default continues for sixty (60)
days, the county may, at its option, exercise any one or more of the following
remedies:

a. County may declare immediately due and payable the whole rent
remaining unpaid for the entige term covered by this license, and
the same shall thereupon become immediately due and payable,
anything herein to the contrary notwithstanding.
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12.

13.

14.

b. County may terminate this license and terminate the Licensee’s use
of said Premises.

The waiver of County of any such breach hereof on the part of the Licensee, or
the indulgence by County as to the payment or time of payment of any installment
of rent, or any time or from time to time shall not be deemed, held, or construed
as a walver of any subsequent breach, or imply any further indulgence.

Notwithstanding any other provision of this license, the Licensee hereby releases
any rights it has in regards to the coupling of this license with an interest, thus
hereby allowing the County to revoke this license on sixty (60) days written
notice to the Licensee, for any reason whatsoever, without further liability
between the parties except as expressly and specifically provided for in this
license. Upon such revocation the County shall repay to the Licensee all unused
prorated portions of that year’s license fee previously paid by its Licensee. The
reasons for such cancellation may include, but are not limited to, increased public
demand for use of the subject parking and/or disaster relief use of space. Upon
such revocation, Licensee shall remove said sign and support structures within
said sixty (60) day period, and

Licensee reserves the right to terminate this license by giving the County a sixty
(60) day notice in writing.

The execution of this license Agreement shall not constitute a waiver by either

party hereto of any right or claim of right to the subject lands or to use the subject
lands.

Page 3 of 4



MADE AND EXECUTED in duplicate the day and year first above written.

BOARD OF COUNTY COMMISSIONERS
ST. JOHNS COUNTY, FLORIDA

Witness
As to Board of County Commissioners BY:
ATTEST: CHERYL STRICKLAND
COUNTY CLERK
BY:
Deputy Clerk
| Witness
"As to Fred A. Brinkhoff, Jr.
Witness Fred A. Brinkhoff, Jr.
As to Fred A. Brinkhoff, Jr.
Witness
As to Marianne B. Brinkhoff
Witness Marianne B. Brinkhoff

As to Marianne B. Brinkhoff
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