RESOLUTION NO. 2001 - | |8

A RESOLUTION OF THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA,
AUTHORIZING THE CLERK OF COURTS TO FILE THE
SURVEY MAP OF MOSS DRIVE CLAIMING A VESTED
INTEREST®@YX ST. JOHNS COUNTY IN THE RIGHT-OF-WAY
DESCRIBED IN THIS SURVEY BY PRESCRIPTIVE RIGHTS
OF THE PUBLIC PER CASE LAW BERGER VS, CITY OF
CORAL GABLES 101 SO. 2d 396 (FLA. DIST. CT. APP.-3d
DIST. 1958)

WHEREAS, the filing of the survey map (copy attached hereto and made a part
hereof as Exhibit “A”) with the Clerk of the Courts, shall result in the right-of-way as
shown in this survey to be vested in St. Johns County, a political subdivision of the State
of Florida by prescrptive rights of the public, per case law, Berger vs City of Coral Gable
101 So.2d 396 (Fla. Dist. Ct. App.-3d Dist. 1958; and

WHEREAS, Moss Drive as described and shown on the map, Exhibit “B”, attached
hereto and made a part hercof is one of the roads considered to be a County road; and

WHEREAS, Road and Bridge Supervisor, Johnny Newsome, has stated m a memo
that the public has been continuously using Moss Drive without permission of the
underlying land owners and. the County has been responsible for maintaming Moss Drive
for the last 20 years, copy attached hereto and made a part hereof as Exhibit “C”; and

WHEREAS, it is in the best interest of St. Johns County to acquire ownership of
Moss Drive that will benefit the citizens of St. Johns County.

NOW, THEREFORE BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA, as follows:

Section 1. All the above recitals are findings of fact.
Section 2. The Chair of the Board of County Commissioners and the Clerk of the

Courts are hereby authorized to file the attached survey map of Moss Drive in the Public
Records of St. Johns County, Florida.



PASSED AND ADOPTED, this Ié\“—pl day of _{ ’udg ), 2001.

BOARD OF COUNTY COMMISSIONERS
ST. JOHNS COUNTY, FLORIDA.

By: /7%(/ Wﬂ/

ATTEST: Cheryl Strickland, Clerk

Députy Clerk
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EXHIBIT "A"™ TO RESOLUTION
101 So. 2d 396, *; 1958 Fla. App. LEXIS 2651, *=

Dora BERGER, Appellant, v. The CITY OF CORAL GABLES, Fiorida, a munidpal corporation
organized and existing under the [aws of the State of Florida, and Dade Caunty, a poiitical
subdivision of the State of Florida, Appelless.

Ne. 57-323.
District Court of Appeal of Florida, Third District.

"~ 101 Se. 2d 396; 1958 Fa. App. LEXAS 2651

March 6, 1958,
CASE SUMMARY

PROCEDURAL POSTURE: F’Iamti‘ﬁ' grantee appealed the final decree of the Clrcuit Court for
Dade County (Fionda), which dlsmlssed her suit to enjoin the publlc‘s continued use of a
street. . _ .

OVERVIEW: Plaintdff grantee daimed o have title to the street in question because a @Ex
deed purported to convey the property to plaintff's son, who conveyed it to her. However,
the tax deed and conveyance was based on a plat that did .not place the street in its omrect
locatdon. Plaintiff filed a suit to enjein defendant. 4ty from continued use of the city street an
the basis that tite belonged to her.www
had been continuously used as 3 public street for 36 years. The drruit court dismissed
plaintifPs suit. On appeal, plaintiff argued that the tax deed was prima fade evidencs of title
and that she took title free of any easements previousiy encumbering the land. The court
stated that an easement by prescription was acquired when land was used hy the public for a_
perind of 20 vears. The court thought that e establlshed pubiished easement ok priority
over the tax deed that plaintif¥ relled upon, especially because the deed stated that it was
subject to axisting easements.

OUTCOME: The court affirmed the dismissal of plaintff grantee’s suit to enjoin the public's
use of a street because the-pubilc had acqunred an easement by presmptlun that took
priority aver the @2x deed that purported to grant title tn plainttff.

CORE TERMS: plat street, easement, deed, grantee, tax deed, recorded, designated,
dedlcztion, discloses )

CORE CONCEPTS - Hide Conceps
Real Property Law : Estates, Titles & Rights : Easements & Rights of Way
Governments & Legisiation : Local Governments : Pubiic Improvements & Services

Where land Is used as a highway by the general pubilc for a periad of 20 years, the
public acquires an easement to the same by prescnpt:nn and a dedication of the land for

such use is unnecessary.
COUNSEL: [“1]
Samue! B. Berger, Mlami, for appelilant. -

Edward Sempie, MIarni, far Clty of Coral Gables. T
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Darrey A. Davis, Miami, for Dade County.
OPINIONBY: CARROLL
OPINION: [*396] CARROLL, CHAS., Chief Judge.

This is an appeai from a final decree of the Clrcuit Court for Dade County, dismissing a sult to
enjoin the continued use of a city street, title to which was claimed by the plaintiff-appeflant.

The record on appeai discioses that the second amended plat of Cocoapium Heights, recarded
May 24, 1911, in Plat Book 1, at page 73 of the Public Records of Dade County, Florida,
showed an unnamed 40 foot street. There was na dedication thereof. Uncontroverted-
testimony established that such property had been a roadway since 1915, and had been used
continucusly as a publiic street since then. On April 15, 1926, Coral Gables Corporation filed a
plat designated as Coral Gabtes, Biscayne Bay Section, Part One, Plat E, which was recorded
In Plat Book 25, at page 53. That 1926 plat showed a street designated as "Avenue Saildano”,
which appears ta have been intended to be the street area invoived here. However, through
an error, the 1926 piat did nat place the existing street where it actually [**2] was shown
and located on the 1511 piat.

The record further disclosés that on August 16, 1950, a plat of the F H. Dunbar Tract was
filed and recorded in Plat Baok 51, at page 45. This 1950 plat showed the correct location of
the street In question, as it had been shown originaily on the 1911 piat.

Meanwhile, the tax assessors had used the 1926 piat as a basis for improper assessment of
taxes an the actual street area. On the assumption that it had acguired titde thereto through
delinquency In such taxes, the Everglades Drainage District executed a deed (under Seciion
298.46, Aa.Stat., F.S.A., on April 27, 1951) to Samuel B, Berger, purporting to convey the
property according to the erroneous 1926 plat. Appellant claims as grantee of the said
Samuel B. Berger, wiho is her son.

[*397] Appellant raises two questions as follows:

1. Where the Trustees of Internal Improvement Fund or the Board of Comrhissiuners of the
Everglades Drainage District Issue a tax deed, does it constitute prima fadie evidence of title
in the grantee?

2. Does a grantee of a tax deed take the title free of any easements previousty encumbering
the land? '

It is settled in this state that where [**3] land has been used as a highway by the general
pubilc for a perlod of twenty years, the public acquires an easement to the same hy
prascription and a dedication of the land for such use is unnecassary. Zetrouer v. Zetrouer,
89 Aa. 253, 103 Sa. 625; Couture v. Dade County, 93 Fla. 342, 112 So. 75; Dade County v.
Snyder, 140 Fia. 135, 191 So. 185; Downing v. Bird, Fla.1958, 100 Sa.2d 57; 17A Am.lur.,
Easements, § 66, page 677. '

The record shows that the parcal In question has been the subject of publlc user for strest
purposes for more than. thirty-six years. After having appeared as such on the 1911 plat, its
use for street purposes continued after 1926 in spite of the fact that the 1926 Coral Gables
plat was inaccurate and did not show the rue location of the street.

Aside from other reasons, the established pubilc easement @kes priority wver the = =
on which appellant relies, because the deed was made subject to easemants. g .asc “zis-
on its face that the conveyance is "Subject to all easements =xisting on the date or this

deed.”

Pagelo
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The defendaint Dade County claims no right in the street, and is interested only in seeing it
maintzined as a city street because it [**4] fumishes access to 4 county thoroughfare.

“The action of the chanceilor in dismissing the cause with prejudice on final hearing was
withaut error. :

Affirmed.
HORTON and PEARSON, 13., concur.
Cliation: 101 So.2d 398

View: Full :
Date/Time: Wednesday, February 28, 2001 - 3:43 AM EST
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EXHIBIT

MOSS DRIVE HAS BLEN VESTED IN THE COUNTY IN ACCORDANCE WITH CHAPTER 35,

F.S.(95.3610 AS BY CERTIFED BY:
ST, JOHNS COUNTY BOARD OF COUNTY [OMMISSIONCRS

BOARD CHAR

ST. JOHNS COUNTY CLERK OF COURTS
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MAP SHOWING A SPECIFIC PURP SE SURVEY OF

A PORTION DF HOSS DRTvE

SECTIONS 39, TOWNSHIP 6 SOUTH, RANGE TEAST,
MAGDALINA SOLANA GRANT.
ST. JOKNS COUNTY, FLORIDA
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GENERAL NOTTS:

J. BEARMGS ARE BASED (M THE WESTERLY UNE OF OffICAL RECORDS BODN 1267, PAOE 34,
PUBLIC RECORDS OF ST. JOHNS COUNTY, FLORDA, AS RENG NOUZY YI'W.
2 THIS 15 A SPECIFIC PURPDSE SURVCY OMLY AND DOES NOT PURPORT AHY JURISDICTON OF
ANV FEDERAL, STAYE, COUNTY DR (DCAL AGENCY, THE PURPOSE OF THS SURVIY IS 10

ESWBLISH THE MANTARED RIGHT-OF-—WAY OF MOSS OEME,

3. THS SORVEY WAS PREPARED WITHOUT THE BEMEFTT OF ABSTRACT OR MTLE DOMMITUENT. THS
COMPANY BEARS NO RESPDNSIRLINY TO ANY CLAINS MADE BY SUCH INSTRUMENTS.
4. TH5 SURVEY 5 PRIPARID AND CLRTHFIED FOR THE EXCIUSNVE USE OF THE CULNT NAMED
HERECN AND 1S NOT VALID WITHOUT THE SIGNATURC AND THE CRIGNAL RASED SEAL OF A

ALORIDA LICENSED SURVEYOR AND MAPPER,

"I WEREDY CIATIFY, Ihat INs map qraphoady dupichs 1he renuits of » fid
wurvay made under ny Peapassibly dirention v Compiins with tha Liisat
Fsiagm Teyhnlcs! §)adarts /o Swrvaps 06 promulgat 6 B4 The Forids Sigiy
Beard of Prafeanlomid Surraysrd o Magp#rh, Dupier $1G17-8, Fiory
daniaindrafive Codw Purnsar fo Sedfien 471027, Rarids Slatvies; yubjucl
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AASERT B FRagANR, AN, AR {1 RO T I 115)

PRIVETT-NILES and ASSOCIATES, INC,

SURVEYING AND MAPPING CONSULTANTS

UCENSED BUSINESS J 88324

3000 N. PONCE DE LEDN BOULEVARD. SUITE D*
ST. AUGUSTINE, FLORIDA 132085 (904) 829-2591
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EXHIBIT "C" TO RESOLUTION

MEMORANDUM

TO: Mary Ann Blount - Real Estate
FROM: Johnny Newsome - Road & Bridge Supcwis@
DATE: May 17, 2001

SUBJECT: Moss Drive Maintenance

Moss Drive has been opened and used by the public for the past 20 years. It has also been the
County’s responsibility to maintain the road during this time. This includes road grading and
stabilization, Approximately 50 loads of material have been used in the stabilization of this road.

Please call this office with any further questions you may have.



