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RESOLUTION NO. 2002 - 7/

A RESOLUTION OF THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA,
AUTHORIZING THE CLERK OF COURTS TO FILE THE
SURVEY MAP OF LUTHER BECK ROAD AND BYRD ROAD
CLAIMING A VESTED INTEREST IN ST. JOHNS COUNTY
IN THE RIGHT-OF-WAY DESCRIBED IN THIS SURVEY BY
PRESCRIPTIVE RIGHTS OF THE PUBLIC PER CASE LAW
BERGER VS. CITY OF CORAL GABLES 101 SO, 2d 396 (FLA.
DIST. CT. APP.-3d DIST. 1958)

WHEREAS, the filing of the survey map with the Clerk of the Courts, the nght-of-
way as shown in this survey will be vested in St. Johns County, a political subdivision of
the State of Florida by prescriptive rights of the public, per case law, Berger vs City of
Coral Gable 101 So0.2d 396 (Fla. Dist. Ct. App.-3d Dist. 1958), copy attached hereto and
made a part hereof as Exhibit “A”; and

WHEREAS, Luther Beck Road and Byrd Road, as described and shown on the map,
Exhibit “B”, attached hereto and made a part hereof are two roads considered to be
County roads; and

WHEREAS, the public has been continuously using Luther Beck Road and Bryd
Road without permission of the underlying land owners and Road and Bridge Supervisor,
Johnny Newsome, has stated in a memo that the County has been responsible for
maintaining Luther Beck Road and Byrd Road for the last 25 years, copy attached hereto
and made a part hereof as Exhibit “C” and Exhibit “D”; and

WHEREAS, the Board of County Commissioners in Resolution No. 88-73
established a list of roads long considered to be County Roads with little or no
documentation of record County ownership and have instructed staff to obtamn
documentation in order to document justification for continued County mamtenance of
said roads; and

WHEREAS, it is in the best interest of St. Johns County to acquire ownership of
Luther Beck Road and Byrd Road that will benefit the citizens of St. Johns County.
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NOW, THEREFORE BE IT RESOLVED BY THE BOARD OF COUNTY
COMMISSIONERS OF ST. JOHNS COUNTY, FLORIDA, as follows:

Sectionn 1. All the above recitals are finds of fact.

Section 2. The Chair of the Board of County Commissioners and the Clerk of the
Courts are hereby authorized to file the attached survey map of Luther Beck Road and
Byrd Road in the Public Records of St. Johns County, Florida.

Section 3. The Clerk is instructed to record this Resolution in the Public Records of St.
Johns County, Florida.

PASSED AND ADOPTED, this 7 day of M&f , 2002.

BOARD OF COUNTY COMMISSIONERS
ST. JOHNS COUNTY, FLORIDA.
N |
By: e & [ 3««::-,4’"
Jameg E. Bryant, Chairfnan

TEST: Cheryl Strickland, Clerk

RENDITION DATE _\D- ?-03
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EXHIBIT "A" T0O RESOLUTION
101 So. 24 386, *; 1958 Fla. App. LEXIS 2651, *=

Dora BERGER, Appellant, v. The CITY OF CORAL GABLES, Forida, a municipai corparation
organized and exisdng under the 'aws of the State of Forida, and Dade County, a patiticzi
subdivisicn of the Siate of Forida, Appeilees.

No. 57-325.
District Court of Appeal of Forida, Third Disirict.

101 So. 2d 396; 1958 Fa. App. LEXIS 2651

March 6, 1938,
CASE SUMMARY

PROCEDURAL POSTURE: P.!ainﬁﬁ’ grantee appealed the final decree of the Clrecuit Court for
Dade County (Florida), which dismissed her suit to enjoin the public's continued use of a

OVERVIEW: PlaintiT grantee daimed to have tile to the street in question because a &x
deed purported to convey the property to plaindffs son, who conveyed it to her. Haowever,
the tax deed and conveyance was based on a piat that did not place the street in its crmect
location. PlaintiT filed a suit to enjoin defendant oty from continued usea of the city sirest on
the basis that titie belonged to her. Unconirove imony estahbiished that the property
had been continuously usad as a pubiic sireet for 36 years. The dreuit court dismissed
plaintifPs suit. On appeal, plaintff argued that the tax deed was prima fade evidence dof tile
and that she took title free of any easements previously encumbering the land. The court
stated that an easement by prescripton was acguired when Iamw,M@Iﬁ_
Deriad of 20 years. The court fiought that the established. published easement took priority
aver the tax deed that plaintiT relied upon, especiaily because the deed stated that it was
subject to existing sasements.

OUTCOME: The court affirmed the dismissail of piaintiiT grantee’s suit to enjoin the public's
use of a street because the public had acquired an easemert by pra::nptmn that took
priority aver the (2x deed that purported to grant dde tn plaintiT.

CORE TERMS: plat, sireet, easement, deed, grantee, tax deed, recorded, designated,
dedication, discioses

' CORE CONCEPTS - Hide Cancapts
. Real Property Law : Estates, Titles & Rights : Easemenis & Rights of Way
Governments & Legisiation ; Lol Governments : Public Improvements & Services
Where land is usad as a highway by the general pubiic for a period of 20 years, the

public acquires an easement to the same by Drar:lptmn and a dedlc:atlon of the land for
such use is unnecessary. .

COUNSEL: [**1]
Samuel B. Berger, Miami, for appeilant. -

Edward Sempie, Miami, for City of Carai Gables.
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(9]

by
Il

Darrey A; Davis, Miami, for Dade County.
OPFINIONBY: CARROLL
QPINION: [*396] CARROLL, CHAS., Chief Judge.

This is an appeal from a finai decree of the Circuit Court for Dade County, dismissing a suit to
enjain the continued use of a dty strest, title to which was daimed by the plaintif-appeliant.

The record on appeal discloses that the sacond amended piat of Cacoapium Heights, recorded
May 24, 1911, in Plat Book 1, at page 73 of the Public Records of Dade County, Florida,
showed an unnamed 40 foot street. There was ne dedication thereof. Uncontroverted
testimany esizblished that such property had besn a madway since 1915, and had been used
continuously as a pubiic street sinca then. On April 15, 1926, Coral Gables Corporation filed a
plat designated as Coral Gables, Biscayne Bay Section, Part One, Plat E, which was recorded
in Plat Book 25, at page 53. That 1926 piat showed a street designated as "Avenue Saldano®,
which appears {p have been intended to be the streef area involved hers. However, through
an error, the 1926 pilat did not place the exising street where it ad:ualiy [**2] was shawn
and lccated on the 1911 piat.

The record further discloses that an August 16, 1550, a piat of the F H. Dunbar Tract was
filed and recorded in Plat Book 51, at page 45. This 195C piat showed the cormac locaton of
the strest in question, as it had been shawn crigi_nally an the 1911 plat.

Meanwhile, the =x assessors had used the 1326 piat as a basis for improper assassment of
=xes on the actual street area. On the assumption that it had acquired Sde thereto through
delinguency in such taxes, the Everglades Drzinage District executed a deed (under Section
298.46, Fa.Stat., F.S5.A., on April 27, 1551) to Samuel B, Berger, purporting to convey the
property according to the erronecus 1926 piat. Appetlant claims as grantee of the said
Samue! B. Berger, who is her son.

[*397] Appeilant raises two questions as follows:
1. Where the Trustess of Internal Improvement Fund ar the Board of Commlssmners of the

Everglades Drainage District issue a tax deed, daoes it constitute prima fade evidence of title
in the grantee?

-,

2. Does a grantee of 3 tax deed tzke the Gitle free of any easements prewousiy encumbering -

the land?

Tt is setfed in this state that where [**3] |and has been used as a highway by the generaj
pubiic for a period of twenly vears, the public acquires an sasement to the same by
prescripton and a dedication of the land for such use is unnecessary. Zetruuer v. Zetrouer,
89 Aa. 253, 103 Sc. 825; Coutuire v. Dade Coumty, 92 Fla. 342, 112 So. 75; Dade Caunty v.
Snyder, 140 Ha. 135, 121 5aq. 185; Downing v. Bird, Fa.1958, 100 So.2d 57; 17A Am.Jur.,
Easemems § 66, page §77.

The record shuws that the parcel in question has been the subject of public usar for streat
purpasas for mare than. thirty—six years. After having appeared as such on the 1911 piar, its
use for street purpases continued after 1928 in spite af the fact that the 1926 Caral Gables
pilat was inaccurate and did not show the true loacation of the street.

Aside from cther reasons, the established pubiic easement =kes priority aver the =2 o

an which appellant relies, beczause the desd was made subject D easamenys. 7= Laec “2:i:-
on its facz that the mnveyanc is "Subject o afl essements =xistng @n e date of this
deed.”

’

[V
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The defendant Dade County dzims no right in the street, and is interested oniy in seaing it
maintained as a city strest becausa it [**4] furmshes acress fo a county thorgughfare,

. The action of the chanc=fler in dismissing the cause wuth preiudice on finai hearing was
wrthout arror.

Affirmed.

HORTON and PEARSON, J3., concdr.

Clttion: 101 Sa.2d 396
View:. Full
Date/Mime: Wednesday, Fehruary% 2001 - 943AMEST

About | EXIS-NEXIS | Terms and Condiieres

Copyrigi © 2001 LEXIS-NEXIS Group. All rights reserved.
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BYRD ROAD AKD A PIRTION OF LUTHER BECK RUAD HAS BLEN VESTED IN THE COUNTY MAP SHOWING A SPECIFIC PURPOSE SURVEY OF i J

IN ACCORDANCE WITH CHAPTER 55, F. 5. [35.J61) A% BY LERTIFED BY: A MAINTENANCE MAP FOR A PORTION OF LUTHER BECK ROAD AND BYRD ROAD, A

ST. JOMNS COUNTY BDARD GF COUNTY COMMISSIONERS ST. JOHNS COUNTY CLERK OF COURTS PORTION _OF SECTIONS 33 AND 34, TOWNSHIF 9 SOUTH, RANGE 28 EAST, ST. JOHNS
COUNTY, FLORIDA.

BOARD CHAR (LERK ROAD PLAT BOOK ____ __ __,PAaGE _______
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EXHIBIT "C" TO RESOLUTION OR 1758

AFFIDAVIT

STATE OF FLORIDA
COUNTY OF ST. JOHNS

On this day before me, the undersigned authority, personally appeared

Jaohnny Newsome , Road and Bridge Supervisor, who being first by me
duly sworn, deposes and says that the County has been maintaining Luther Beck Road
for the last 25 vyears and the public has continuously used the road during this time.
This maintenance includes digging ditches, road grading and stabilization.

FYRTHER AFFIANT SAYETH NAUGHT.

STATE OF FLORDIA
COUNTY OF ST. JOHNS

The foregoing instrument was acknowledged before me this J-'t’ci_ day of

2002, by Fan navy Mewsame Road and Bridge Supervisor,
who is personally known tc me.

ﬁ; c. Broackes_

Notary

,‘“II .lu" I e C B ’ lock
§' q% 2 Commission # CC 928860
—Bn ] Ekpm El;ll 17, 2004

""GF “‘\‘\ Atlantic Banding Co., Inc.
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EXHIBIT "D" TO RESOLUTION

AFFIDAVIT

STATE OF FLORIDA
COUNTY OF ST. JOHNS

On this day before me, the undersigned authority, personally appeared
Johnny Newsome , Road and Bridge Supervisor, who being first by me
duly sworn, deposes and says that the County has been maintaining Byrd Road
for the last o5 vyears and the public has continuously used the road during this time.
This maintenance includes digging ditches, road grading and stabilization.

THER AFFJANT SAYETH NAUGHT.

STATE OF FLORDIA
COUNTY OF ST. JOHNS

I'ne foregoing instrument was acknowiedged before e this o8 day of

Q_gi_?OOZ by Tlalnas L PPewSome , Road and Budge Supervisor,

who is personally known to me.

‘Qu.»;m < Boo-cehnik

Notary

\“:_fi"' Laurie C. Braddoak

_§, .@ % Commission # CC 928860

x% Bxpires April 17. 2004
Bonded Th-
Al B -'\..Inc
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