RESOLUTION NO. 2009- /93

A RESOLUTION BY THE BOARD OF COUNTY COMMISSIONERS OF
ST. JOHNS COUNTY, FLORIDA, APPROVING THE TERMS AND
AUTHORIZING THE CHAIR TO EXECUTE THE PERMISSIVE USE
AGREEMENT ALLOWING ST. JOHNS COUNTY AND THEIR
CONSULTANT/CONTRACTOR AND THE WATER MANAGEMENT
DISTRICT ACCESS TO PROPERTY OWNED BY R&F JACKSONVILLE
44, LLC TO BE USED IN COMPLIANCE WITH THE RESTORATION
PLAN.

RECITALS

WHEREAS, the property owner, R&F Jacksonville 44, LLC, has executed and presented to
the County a Permissive Use Agreement, attached hereto as Exhibit “A”, incorporated by
reference and made a part hereof; and

WHEREAS, St. Johns County is conducting improvements to Russell Sampson Road and
the Contractor engaged in sediment, erosion and turbidity practices which resulted in the
discharge of sediment to a tributary to Sampson Creek which impacted jurisdictional wetlands
located on the property owned by R&F Jacksonville 44, LLC; and

WHEREAS, St. Johns River Water Management District (WMD) issued ERP General
Consent Order Number 116, attached hereto as Exhibit “B ”, incorporated by reference and
made a part hereof, requiring St. Johns County restore the disturbed and filled wetland habitat to
its predisturbance wetland elevation and grade and to successfully install a sufficient amount of
vegetative cover; and

WHEREAS, the WMD requires the permission of R&F to access the premises to
implement the Restoration Plan and R&F desires to grant such permission to access the
premises; and

WHEREAS, the contractor shall be responsible for all costs, fees and fines associated with
this Consent Order.

NOW THEREFORE, BE IT RESOLVED by the Board of County Commissioners of
St. Johns County, Florida, as follows:

Section 1. The above Recitals are incorporated by reference into the body of this
Resolution and such Recitals are adopted as findings of fact.

Section 2. The Board of County Commissioners hereby approves the terms and
authorizes the Chair to execute two original Permissive Use Agreements. To the extent that
there are typographical errors that do not change the tone, tenor, or concept of this Resolution,
then this Resolution may be revised without subsequent approval by the Board of County
Commissioners.



Section 3. The Clerk is instructed to record the original Permissive Use Agreement in the
Public Records of St. Johns County, Florida.

PASSED AND ADOPTED by the Board of County Commissioners of St. Johns County,
Florida, this 2/ ** day of E ELZ? . ,2009.

BOARD OF COUNTY COMMISSIONERS
OF ST. JOHNS COUNTY, FLORIDA

By: . W«/

hair

ATTEST: Cheryl Strickland, Clerk

By: \B&m MMMM REHDITION DATE 2/ 33 207

Deputy Clerk




EXHIBIT "A" TO RESOLUTION

PERMISSIVE USE AGREEMENT

This I\D)ermlsyye Use Agreement (“Agreement”) is entered into this ___ day of June, 2009 by and

between R&F¥44, LLC, a Florida limited liability company (“R&F”) and ST. JOHNS COUNTY, a
political subdivision of the State of Florida (“SJC”).

WHEREAS R&F is the owner of certain real property in St. Johns County, Florida more
particularly described in Exhibit A attached hereto and incorporated herein by reference (the “Property”)
within which lies that portion of the Property depicted in Exhibit B attached hereto and incorporated
herein by reference (the “Premises™); and

WHEREAS SJC, in conducting improvements to Russell Sampson Road, engaged in sediment,
erosion, and turbidity practices which resulted in the discharge of sediment to a tributary to Sampson
Creek which impacted jurisdictional wetlands located within the Premises; and

WHEREAS the St. Johns River Water Management District (“District”) issued ERP General
Consent Order Number 116 requiring, among other actions, that SIC restore the disturbed and filled
wetland habitat to its predisturbance wetland elevation and grate and to install successfully a sufficient
amount of vegetative cover (“Restoration Plan”); and

WHEREAS SIC requires the permission of R&F to access the Premises to implement the
Restoration Plan and R&F desires to grant such permission to access the Premises to SJC, all on the terms
and conditions set forth herein;

NOW, THEREFORE, IT IS AGREED.

1. TERM. R&F agrees that SJC may access the Premises for a term of two (2) years, six (6) months
commencing July 1,2009 at 12:01 a.m. and terminating at 11:59 p.m. December 31, 2011.

2. USE. The Premises may be accessed by SJC, St. Johns County Consultant/Contractor and the
District to enter upon the Premises to implement the Restoration Plan and to allow the District to
evaluate SIC’s compliance with the Restoration Plan and for no other purpose. The Premises may
only be used in compliance with all applicable federal, state and local rules and regulations.

3. CONDITION OF PREMISES/RESTORATION. SJC shall maintain the Premises in a clean and
orderly manner, normal wear and tear excepted. No permanent installations of any kind other
than those required by the Restoration Plan will be permitted. The Premises not be damaged by
SJC and shall be in the same condition at the termination of this PUA as at its commencement,
but for the changes caused by the implementation of the Restoration Plan. This paragraph shall
specifically survive the termination and/or satisfaction of this Agreement.

4. LIABILITY. Prior to entering onto the premises, SJC will obtain and provide R&F with
evidence of insurance coverage in an amount not less than $1,000,000 naming R&F as an
additional insured insuring R&F from any claim, demand, suit or action against R&F arising out
of the use of the Premises by SJC, St. Johns County Consultant/Contractor and the District.



5. DEFAULT. In the event of a default by either party, the non defaulting party shall be entitled
to all remedies permitted in law or in equity. The prevailing party in any action shall be entitled to
recover from the non defaulting party its reasonable attorneys fees and costs, including on appeal.
In the event of any suit arising out of this Agreement, the parties agree that the sole venue for
such action shall be in St. Johns County, Florida. This paragraph shall specifically survive
termination and/or satisfaction of this Agreement.

6. BINDING EFFECT. The provisions of this Agreement shall be binding on and inure to the
benefit of the parties and their respective successors. None of the provisions hereof shall inure to
the benefit of any party other than the parties hereto and their respective successors, or be deemed
to create any rights, benefits or privileges in favor of any other party except the parties hereto.

7. WHOLE AGREEMENT. This Agreement contains all of the agreements and representations
between the parties. None of the terms of this Agreement shall be waived or modified to any
extent, except by written instrument signed and delivered by both parties.

8. SEVERABILITY. If any provision of this Agreement shall be declared invalid or unenforceable,
the remainder of the Agreement shall continue in full force and effect.

9. DUPLICATE COUNTERPARTS. This Agreement may be executed in one or more
counterparts, each of which shall be an original and all of which shall constitute one and the same

instrument.

10. GOVERNING LAW: VENUE. This Agreement shall be governed by, construed and enforced in
accordance with the laws of the State of Florida. Venue for any administrative or legal action

shall be St. Johns County, Florida.

11. TIME. Time is of the essence for the purposes of construing the terms and conditions of this

Agreement.
cenville
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EXHIBIT “A” TO PUA
LEGAL DESCRIPTION
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EXHIBIT "B" TO RESOLUTION
Dec. 31 2008 6:13AM No. 0484 P. 2

5T. JOHNS RIVER WATER MANAGEMENT DISTRICT

9 4 2008
oV 22 SJIe. Q008-13/
CENTRAL ERP GENERAL CONSENT ORDER NUMBER 116

__RECEIVING
IN RE: Russell Sampson Road & Drainaga Improvemenis - FOR.#
2008-02.

8t. Johns County

Permit no, 40-109-86535-2

Compliance no. 820677

This ERP General Consent Order I$ entered Into by 81, Johne County ("Raspondent”) loaated at 2740
Industry Canter Road, St. Augustine, FL 32084 and the.St. Johns Rlver Water Management District
("District") to seltle certain issues between them under Chapter 373, Florida Statutes (F.5.), and Chapters
40C-4, 40C-40, 40C-42 or 400-400, Florida Administrative Cods (F.A.C).

1. The 8t. Johns River Water Managament District is a special taxing district established by Ghapter
a73, F.8., and charged with the duty to administer and enforce Chapter 373, F.5., and the rules
promulgaled thereunder, ingluding Chaptets 40C-4, 40C-40, 40C-42, and 40C-400, F.A.G.

2. Respondant was issued District parmlt No. 40-109-86635-2 authorlzing Improvements {6 Russell
Sampson Road. ' R '

3. On September 23, 2008 Respondent violaled Section 873.430(1)(b) F.5., and Rule 40C-4.041(1),
F.A.C. by: Respondent fallad fo incorporsate all necassary sediment, erosion and turbidlly best management
practices which resulted in the dlscharge of sediment to a tributary to Sampson Craek. The sediment plume
covered an area of approximately 0.99-acras of jurisidiclional weltands. The sediment plums averaged a
depth of approximately one foat. The impact alte Ia at the end of Quarter Horge Circle located adjacent lo
Russell Sampson Road In Section 8, Township 5 South, Range 28 East in St. Johna Gounty a4 shown in

“Exhlbli A",

4. The District has jurisdiction over this matter, Flespon.dent, and the subject property. Sections
a73.069(2)(c), 373.413, and 373416, F.S, ' '

5. The Distrlct is auth;m'zed under Section 373.129, F.8,, to seek Injunctive relief and/or a civil panaity
notto exceed len thousand dollars ($1 0,000.00), psr offonse per day, for violations of Chapter 373, F.S.,
and Chaplers 40C-4, 40C-40, 40C-42, ot ADC-400, F.A.C.

6. 'Respondant agrees to pay a setliement psenalty of Thres Thousand Doflars and No Gents
($3,000.00) and stalf costs of Three Hundred Fifty Dollars and Forty Six Cents ($350.48). Withinten { 10)
days of rendition of this consent order, Respondent shall dellvér 1o the District a cashisr's check of money
order made payabls to the St. Johns River Waler Management Disirict, 4049 Reid Streel, Palatka, FL
32177-2529, In the tofal amount of Three Thousand Three Hundred Fifly Dollars and Forty Six Cents



(Dec. 31,2008 6:13AM No. 0484 P. 3

($3,350.46). Any aums unpald withing the time frame provided hereln shall bear Interest al the rate of 1.5
percent par month yntil paid.

7. Respondent agreas to complete the following corrective actions:

a. Respondant agrees fo implement the Distrlct approved restoration plan and adhere to all time
frames as specified wilhin the restoration plan. A true and correct copy of {he restorallon plan
is attachad as Exhibit B,

b. Respondent shall secure the landowner's written authorizatlon for Respondent to enter onta
the properly affacted by the sediment plume to lmplement the restoration plan. The
authorization shall also allow Distrlct staif to enter the property affected by lhe sedimant
plume to evaluate Regpondant's compliance with this consent order. Respondent shall
provide the written authorization'to District staff for review and approval prior to inltiation of

any of the corrective actions. -

8: Repondent agrees to pay the District sflpulated penalliies in the amount of $100.00 per day for each
and every day Respondent fails to timely petform any of the corractive actions contained In this
Consant Order. A separate stipulated penalty shall be assessed for eac fallure to {imely parform each
correctiva action In this Consent Order, Within 30 days of written demand fram the District, Respondent
shall make paymant of the appropriate stipulated penalifles to the District. Payment shall be by
Cashier's check or money order mada payable to.1he St. Johns River Water Managment Distrlct, 4048 Reld
Siraat, Palkia, Florida, 3277-2628. The Distrlet may make demands for payment at any time after the
Respondant falls to fimely perform a corrective action. I the District Is required to flie a fawsuit to recover
stipulated penalilles under this paragraph, the District wlll nol be farealosed from seeking clvil penalilies for
the violatfon of this Consent Order in an amount greater than the stipulated penalltias dus under ihis

paragraph.

9. Respondent shall not undertake any further construction on the subject property except as
authorized by District permit and this Consani Orler. .

10.  Respondent shall implement and maintain all eroslon and sediment control measures (best
management practices) required to retain sedimant on-aite and to prevent viclatlons of state water quality
slandards, In accordance with the guidelines and spacifications in chapter 6 of the Florlda Land
Development-Manual: A Gulde to Sound Land and Water Managemeni (Florida Department oi

Environmental Regulation 1988).

11. The complete and timaly perfarmancs of the obligallon set forth hereln shall be dispositive of the
violations(s}).

12. The District waives its rights fo seek Judiclal Imposilion aof clvil or criminal penalties. The
Respondent walves its rights, Including its defenses, under saction 120.69, F.5., to judicial review or an

adminlstrative hearing on the terms of this Order,
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Approved as to form by Office of Ganaral Goungel
(for corractive actions only)

ulxlos _drgBooutis

Date Attorney
Respondent Distriot Staff

n w ufzJo e T ol (-QYJL’Q

(Signature) Date (Signature)
HPToMpIc I~y BT Take  Loyell
{Printed Name) {Printed Nama)
C&:D'ér»l TRIGE.. St. Johns River Water
S Managament District
ihlos DA K
" Date Service Genter Director -

St. Johns River Water Renderad ihls&my of&\[ﬂﬁbﬂ. 2008
Management District

Robarf Nawrock!
Dlsttlat Clark

Send cashisr's chack of monay order (Do Not Send Cash) to: SURWMD, Atin, Tara Boonstra, 4049 Reld
Streat, Palatka, FL 32177-2528. '

(NOTE: Whaen remiiting payment, please Include: ERP General Consent Order Number 920677,
F.0.R. 2008-02, and return with & copy of this ERP General Consent Order.)
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Location map of impact area
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* restoration plan
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st. Johns County
Restoration Plan

{Restorgtion of Property)

r

The goal of this plan Is to restore the disturbed and filled wetland habitat:to its predisturbance wetland
elevation and grade and to install successfully-a sufficlant amount ofvegetative cover. Care wlli be '
exercised to avoid impacting adjacent wetlands, IncluctiAg but not limited to the use of slit-fencing and
other best management practices. The 0.99 acres of wetland will be restored as follows:

WeHand Area {0.99 acres)

= Within 90 days of the rendition of the consent order, Respondent shall have completed the
followlng corrective actions In sequentlal order with respect to the parcel identiflied on Exhiblt A,
jnstall slit fencing around the perimeter of the restoration area to protect the adjacent argas
from aroslon and sediment and from vehicular encreachment. '

" Remove and excavate all fill material and solld materlals from the parcel utilizing small track

hoes, bobeat machinery, and menual shovels. '

+ Grade the area to re-establish the natural land elevations that existed prior to actlvities In 2008.

» Within 5 days of completion of rough grade, Respondent shall contact District staff to nspect.
Responient shall adjust glavations 10 final grade as directed by District staff,

"« WIthin 5 days of completlon of final grade, Respondant shall contact District staff to inspect.
Respondent shall alust elevations If neaded as directed by District staff, Respondent shall
obtaln District staff's wltten approval of final grade. '

¢ Within 30 days of obtaining staff approval, Respondent shall plant the wetland area with 110
Bald Cypress (Taxadium distichum) trees throughout the restoration area where needed, The
trees must he haalthy, nursery —grown material, having a minimum halght of 5 feetand a
minimum slze of 3 gallons, The trees should be selectively located and planted in appropriate to
the species, hydrologlc conditions within the wetland resta ration area. .

»  Within 5 days of completion of planting, Respondent shall contact District staff to allow for

* Inspectlon and approval of plantings, Within 30 days of District staff's notlfication, Respondent
shall correct any planting deficlencies as directed by Distrlet staff. Respondent shall abtain

written approval of the planilng from the District,

Monitorlng

All areas are to be monltored and malntsinéd as follaws;

1, Within the wetland restoration area, Respondent shall contrdl invasive and non-native
vegatation, Including , but not limited to cattails (Typha spp.), Chinese Tallow (Sopium
sebiferum), and primrose willow (Ludwigla peruvionna), by hand clearing or other methods
approved by the District so that they constitute no more that 10% of tha aerlal cover in each
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strafum, Respondant shall cantrol tnvaslve and non-natlva vegetation as describzd gbove untll
the watland rastoratlon area has met the success critarla described helow,

Respondent shell have damonstrated the successful establishment of the wetland restaration
area when:
o At lowst 80% cover of the planted indlviduals In each stratum have survived and are
shawling slgns of normal annual growth, based upon standard growtl pammeters such
as helght and hase diamater, or canopy circumference, T
o At e85t BDY cover by appropriate wetland herbaceous species have been obtalned: and -
» The above criterfon has been achieved by the end of s 3-year pariad following Initlal

planting.

Respondent shall monitar the wetland restoration area an an annual basls, with a wetland
monltoring raport submitted anmually August 1 of gach year through August 2011, The first
annual report Is due on August 1, 2005, Tha annual monitoring reports shall be in tonformance
with District form EN-55. The raports shall also Include phato documentatlon of the restored
aran, Photo stations shall be estabilished within the restored area. Photos ehall be taken
annually atthe established statlons during the monltoing events and submitted in tha annual

raport.

Resporident shall parform regular nulsance and exotle specles managemant, through the
manual removal and/or targeted application of herblctiles, as labeled ant approved by the
Florlda Department of Agricultura and such managemant shatl be conducted within the wetlend
restoration area as headed to athleve success chteria,

If District staff determinas that 50% or greater inortality of planted wetlarids specles has
pceurred in any stratum within the wetland rastoratlon area, Respondent shall submlt a
remedlation plan to the District for raview and approval no lster than 30 days followlng
notification by the District, Withlh 30 days of the District's wiltten approval of the remediation
plan, Respondent shall bedin implantation of the plan. The success criterin as stated below ot 8s
modified by the remediation plan shell be achlaved. If Respundant fells to timely submit &
remediation plen of the remedlation plar Is unacteptable to the District, Respondent shall
replant and mohitor the restorad wetland area in accordance with tha specificatians provided

by tha Distrlct within 30 days of natification by the District.

Successful astablishment-of the watland rastoration area wlll have occurraed whari
v At least80% of the planted (nHividuals In gach stratum have survived thraugh the
monitoring perlod end are showlng signs of normal growth, based upon standard
growth parameters such as helght and base diameters, or canopy circumference; and
«  Atlegst 80% cover by appropriate watlend herbaceous spacles has bean ohtaingd ; and
» ‘The wetland rastoration area exhitits lass then 59 average by nulsance and exatic
specles as defined [n the Florlde Exotlc Pest Plant Council’s 2003 List of Invasive Spegies:

and
+ The above criteris heve been achiavad by the entd of a 3<year perind followlng the Initil

planting.



r

~Dec. 312008 6:16AM _ No. 0484 P 10

7. IFDIstrict staff datermines that the success crjtaria described abave have not baen achlaved by
August 31, 2011, Respondent shall submit & remediation plan to the District for review and
wrltten approval no later than 30 days follolving notification by the District. The plan must
Include B narmtive desctibing the typs and g¥uses of fallure end contaln a tomplete set of plans
for thé redeslgn and/or replacament planting of the wetland restoration area so that the
success criteria will be echiaved. Within B0 days of written District approval Respondent shall
begin Implantation of the plan, Tha success criterla a5 stated above or as moiified by the
ramedlation plan shall be achlaved, If Respondent fails to timely submita remediation plan or
the remédiation plan Is unacceptable to the Distilct, Respondent shall replant and monltor the
wetland restoration area In azcordance with the specifications provided by the Distrct within 30

days of tha notification hythe District,



